1. Terms and Conditions.  This Purchase Order is conditioned upon acceptance of all terms and conditions set forth herein.  Any additional, different or inconsistent terms or conditions proposed by Seller are rejected.  Any acceptance by Buyer of any goods or services accompanying such proposal shall not indicate Buyer’s consent to such terms and conditions. Seller shall be deemed to have accepted this Purchase Order upon commencement of performance or by promising to perform.

2. Price. The prices set forth herein include all applicable taxes, duties or other charges. Unless otherwise provided, no additional charges shall be allowed including, without limitation, for labeling, packing drayage or storage.  The prices charged Buyer shall comply with the the Competition Act (Canada) and all regulations and guidelines thereunder or the  Robinson-Patman Act.  Buyer shall have no obligation for any goods or services in excess of the quantity specified in this Purchase Order.  Seller acknowledges that any sales forecasts, quantity purchase estimates or similar projections are for informational purposes only and do not represent binding commitments on the part of Buyer.

3. Representations and Warranties.  Seller represents and warrants that all goods and/or services covered by this Purchase Order will (1) conform to the specifications and related testing methods and procedures, drawings, samples, models or other descriptions furnished to or provided by Buyer, and Seller shall not alter the formulation, manufacturing process or specification of goods without Buyer’s prior written consent, (2) be fit and sufficient for the purpose intended, merchantable, and of highest quality and workmanship, (3) be free from defects in design, workmanship and/or materials, (4) not infringe or encroach upon Buyer’s or any third party’s rights, including, without limitation, patents, trademarks, trade secrets or copyrights, (5) not be subject to any security interests, liens or other encumbrances, (6) comply in all respects with applicable federal, state, and local laws, rules or regulations, including, without limitation, the Federal Food, Drug and Cosmetic Act, Federal Fair Packaging and Labeling Act, California Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65), Fair Labor Standards Act of 1938, Federal Insecticide, Fungicide and Rodenticide Act, Toxic Substances Control Act, the Food and Drugs Act (Canada) and regulations thereunder and applicable provincial laws and regulations (and to the extent that Buyer has indicated that such goods are to be utilized abroad, legislation of similar import). Seller further represents and warrants that all food grade material covered by this Purchase Order shall have been manufactured, packaged, stored and shipped using the best sanitary standards available in the food industry.  

4. Indemnification.  Seller agrees to reimburse, indemnify, defend and hold harmless Buyer and its affiliates and their respective directors, officers, agents, employees, affiliates, successors, assigns, customers and users of products, from and against any and all liabilities, losses, damages, fines, settlements, penalties, costs or expenses whatsoever, including, without limitation, in-house and outside attorney's fees, arising out of, relating to or in connection with (1) any breach by Seller of its representations, warranties or covenants set forth herein or (2) any sale, use, possession, consumption or receipt of goods or services purchased hereunder; provided, however, Seller shall not be liable to the extent that any such liability is finally judicially determined to have been caused by the negligence or willful misconduct of Buyer.

5. Insurance. Seller shall maintain general liability insurance coverage, including product liability coverage, and worker's compensation insurance coverage written, on an occurrence basis, with respect to any indemnifiable matter hereunder in amounts required by Buyer in its sole discretion.  Seller also agrees to supply appropriate certificates of insurance naming Buyer and its affiliates as additional insureds.  Such certificates shall be provided annually to Buyer. 
6. Ownership of Rights.  Buyer retains all rights in designs, drawings and other materials furnished by or on behalf of Buyer to Seller in connection with this Purchase Order.  Seller hereby assigns any rights in designs, drawings and other materials it may develop in connection with supplying goods to Buyer and such materials shall constitute work for hire. No such designs, drawings or other materials, whether or not furnished by or on behalf of Buyer, shall, without Buyer's written permission, be incorporated in or used in connection with goods or services furnished to others. Seller hereby assigns to Buyer, without further action of the parties, all causes of action Seller may have under the antitrust laws of the United States or of any State thereof or the Competition laws of Canada arising out of or relating to Seller’s purchase of materials, goods or services sold to Buyer hereunder by means of that purchase transaction.

7. Defective and Non-Conforming Materials.  Buyer may, at its sole option, return any or all Materials that are defective or do not conform to all of the terms and conditions set forth in this Purchase Order for a full credit or refund at Seller’s expense.  Buyer may charge Seller for unpacking, examining, repackaging and/or reshipping all goods returned to Seller, including the cost of any incurred inbound and outbound freight.  Buyer is under no duty to inspect any good before use or resale thereof.  Payment for goods and acknowledgement of receipt by Buyer does not constitute acceptance thereof.  Nothing contained in this Purchase Order relieves Seller in any way of its obligation to test, inspect and maintain quality control of the goods.

8. Buyer’s Right to Cancel.  Without limiting any of its rights or remedies, Buyer may, without notice, cancel, terminate, and/or rescind all or part of this Purchase Order, purchase comparable goods elsewhere and hold Seller accountable for any additional costs arising from such cancellation or purchase, as well as other damages incurred by Buyer, if (1) deliveries are not made at the time specified herein or (2) Seller breaches any term or condition of this Purchase Order.  Buyer may also terminate this Purchase Order including, without limitation, canceling shipments of goods, in whole or in part at any time, upon notice to Seller stating the extent and date of termination. In such event, Buyer will pay to Seller (1) the contract price for all goods delivered in accordance herewith prior to the date of termination and (2) the actual costs of materials that are not salvageable by Seller and properly allocable to and incurred solely in respect of the terminated portion of this Purchase Order.

9. Title and Risk of Loss.  Title to and risk of loss of any goods supplied by Seller under this Purchase Order shall remain with Seller until delivery has been effected at the point of delivery stated in this Purchase Order. Time is of the essence for this Purchase Order, and Seller’s failure to meet any delivery date constitutes a material breach of this Purchase Order.  Buyer’s acceptance of any goods or services after the applicable delivery date does not constitute a waiver of, or otherwise limit, any of Buyer’s rights resulting from late delivery nor obligate Buyer to accept delivery of additional goods or services.

10. Liens.  If Seller's employees, subcontractors or others under Seller's control are involved at the facility where the goods are to be used or installed or services are to be performed, Seller will keep the goods and the premises on which the work is to be done free and clear of all liens for material and labor incident to the performance of services hereunder by or on behalf of Seller.

11. Shipments; Invoices.  All packages must clearly identify the Purchase Order number on the outside of the container or package.  Invoices and bills of lading, showing full routing, car numbers, lot numbers, size of each lot, ingredient code number and ingredient name must be dated and mailed at the time of shipment.  A separate invoice must be made for each destination showing point of shipment and how shipped; provided all shipments shall be made the cheapest way to meet required delivery, transportation charges prepaid; provided that, if Seller employs a more expensive means of delivery in order to comply with the required delivery date, Buyer shall not be responsible for such increased charges.  Invoices bearing transportation charges must be supported with attached original receipted transportation bills.  When the invoice is subject to a cash discount, the discount period shall be calculated from the date of the invoice or the date of shipment of the Material, whichever is later.  All carrier's equipment shall be clean and in good repair.  When applicable, Seller’s carrier must contact Buyer’s Receiving Department at Buyer's location of destination at least 48 hours in advance of arrival for an unloading appointment.

12. Seller's Documentation.  Seller shall comply with and have on file, at each facility producing ingredients and/or packaging material for Buyer, a copy of the applicable ingredient or packaging specifications and applicable analytical test procedures, microbiological testing methods and any other testing requirements necessary or advisable to assure compliance with applicable law as well as the criteria stated in the specifications.

13. Remedies.  The remedies set forth herein are cumulative and additional to all other remedies provided in law or equity. All claims for money due or to become due from Buyer shall be subject to claims, defenses, credits, chargebacks, set-offs, adjustments and deductions by Buyer by reason of any amounts due or to become due from Seller, whether arising from this Purchase Order or another transaction.

14. Confidentiality.  Seller shall consider all information furnished by Buyer to be confidential and proprietary, including but not limited to pricing and volume data. Seller shall use reasonable care, but in no event less care than it uses to safeguard and protect its own confidential information, to protect the information of Buyer and shall not use such information for any purpose other than to discharge its obligations under this Purchase Order. Seller further agrees that only those employees or agents of Seller who need to have access to the foregoing information will be authorized to have such access, and then only to the extent needed to perform their obligations.  Seller shall not advertise or publish the fact that Buyer has contracted to purchase goods or services from Seller.

15. Independent Contractor.  If this Purchase Order relates to the performance of services by Seller, its employees, or persons under contract to Seller, Seller agrees that it will ensure that all such work is performed as an independent contractor and that the persons doing such work shall not be considered Buyer’s employees.  If any services are to be performed on Buyer’s property, Seller shall comply with all of Buyer’s safety and facilities rules.  Seller shall maintain all necessary insurance coverage to perform such services, including general liability and workers’ compensation insurance.

16. Entire Agreement. This Purchase Order constitutes the entire understanding between the parties with respect to the subject matter hereof and supersedes all other understandings with respect thereto.  No waiver or amendment of any provision of this Purchase Order shall be effective unless in writing signed by an authorized representative of the party to be charged with such waiver or amendment. No course of dealing between the parties shall be effective to amend or waive any provision of this Agreement. No waiver hereunder shall constitute a waiver of any other or further breach.

17. Assignment. This Purchase Order may not be assigned, directly or indirectly, in whole or in part, whether by operation of law or otherwise, by either party without the prior written consent of the other; provided, however, Buyer may assign any of its rights, benefits and obligations under this Agreement, without such consent, to its affiliates or, in the event of an acquisition of Buyer’s business to which this Agreement relates, to the purchaser of such business.

18. Governing Law. This Purchase Order and any disputes arising hereunder or relating hereto, whether for breach of contract, tortious conduct or otherwise, shall be construed in accordance with the laws of the State of New York without regard to its conflicts of law principles (other than Section 5-1401 of the General Obligations Law), or, if Buyer is located in  Canada, by the laws of the Province of Ontario and the laws of Canada applicable therein.  Any action, suit or proceeding brought against either party relating to this Purchase Order must be brought and enforced in the courts of the State of New York or the United States for the Southern District of New York, and each party irrevocably submits to the jurisdiction of such courts in respect of any such action, suit or proceeding and waives any claim of forum non conveniens, except that if Buyer is located in Canada, any such action must be brought and enforced in the provincial and federal courts located in Toronto, Ontario and each party waives any claim of forum non conveniens with respect to such action.

19.  Supplier Code.  Seller and Seller’s parent acknowledge that it has reviewed Unilever's Supplier Code ("Code") and agrees that all of their activities shall be conducted in accordance with the Code. The Buyer may from time to time carry out an audit or other checks on Code compliance either performed by itself or any third party and Seller shall respond promptly to requests from the Buyer for information relating to compliance with the Code by it. The Code can be accessed at the internet address: http://www.unilever.com/supplier-code.

20. Language of the Agreement.  The parties declare that they have requested, and do hereby confirm their request, that the present document and related documents be in English; les parties déclarent qu’elles ont exigé et par les présentes confirment leur demande que la présente entente, ainsi que les documents qui s’y rattachent, soient rédigés en anglais.
